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Voir Dire= Jury Selection

● Trial by Jury: Preserved by Utah Constitution and URCP 38.

● Waived if not specifically preserved per Utah Constitution Art. 1 Sec. 10.

● Jury demand must be served within 10 days (state) or 14 days (federal) after 
the service of the last pleading directed to an issue upon which there is a right 
to a jury.



Qualified Jurors:

● All citizens over age 18;
● Resident of the county/federal district for at least 1 year;
● No prior felony convictions;
● Able to reach, write, speak English with sufficient understanding.
● Utah Code 78B-1-104: 8 jurors in civil cases.

○ 4 person for cases where damages is less than $20k, exclusive of costs/fees.
○ No juries in Small Claims matters.
○ Parties may stipulate to fewer jurors, but no less than 4.

● FRCP 48- More than 6, no less than 12.
○ DUCivR 48-1: 12 jurors for all civil cases.

● Utah Code 78B-1-105
● 28 U.S.C. 1863.



Rule 47: Counsel or Court?

“The  court MAY permit the parties or their attorneys to conduct the examination of 
prospective jurors or may itself conduct the examination. In the latter event the 
court “SHALL” permit the parties or their attorneys to supplement the examination 
by such further inquiry as is material and property, or SHALL itself submit to the 
prospective jurors such additional questions of the parties or their attorneys as is 
material and proper. Prior to examining the jurors, the court may make a 
preliminary statement of the case. The court may permit the parties or their 
attorneys to make a preliminary statement of the case, and notify the parties in 
advance of trial.”



Counsel v. Court

● Practice varies throughout the state. “Customarily” conducted by the court.- Barrett v. Peterson, 868 P.2d 96 
(Utah Ct. App. 1993).

● First District judges: Full attorney-conducted voir dire.

● Second District judges: Full attorney-conducted voir dire.

● Third/Fourth/Eighth: Court-conducted voir dire with some private follow up in chambers.

● WHY DOES IT MATTER?



Purpose of Voir Dire

“The purpose of voir dire is detect actual bias and to facilitate the informed 
exercise of peremptory challenges.” State v. Reece, 2015 UT 45. 

“In achieving that objective, trial courts generally ‘should be permissive in allowing 
voir dire questions and should exercise their discretion in favor of allowing counsel 
to eliciting information from prospective jurors.” Id.

● State v. Holm, 402 P.3d 193 (UT App. 2017)



“DON’T EAT THE BRUISES” 

● Goal: Gut the defense’s case (or State) while trying yours.
● Everyone wants to have a team to root for and against.

○ Most commonly seen today in Sports and Politics.

● Jury selection is largely about dealing with this aspect of fan dynamics.
○ Previously been sued: Defense fan.
○ “Tort-reformer”: Defense fan.
○ Wearing the other team’s “colors”- GOT TO GO!

● Once you’ve eliminated these extra teammates- people left are temporarily 
teamless. Help them “adopt” your team!



BIAS LIST: “If I were to lose this case, what would be the reason?”

Car Crash:

● Distrust of personal injury cases/clients.
● Exaggeration of claimed injuries.
● Client and attorney only want money.

Slip and Fall:

● Client’s own fault/clumsy
● Client didn’t look where she was going, now passing the blame to someone else.

Motorcycle:

● Bikers are dangerous and aggressive on the road.



Other “Bias” Topics:

● Wrongful death: All the money in the world doesn’t bring them back.
● Large verdicts: Hurt us all.
● Consortium Claims: Claimed injury by spouse is overreaching.
● Lawyer advertising: Dishonest ambulance chasers.
● Plaintiff’s don’t speak English: You live here, learn the language.
● Client’s with prior conviction: You’re not worthy.

In order to eliminate the bias of the jury, we have to appropriately educate them on 
their own  bias.  Not a sign of weakness, it’s simply a product of being human.



Educating the Jury on Bias

● Most people underestimate the influence of their own bias, believing specific 
facts will override general predispositions. A simple analogy can instantly 
enlighten jurors and clear the path for the biased ones to step aside.

● Pie-Eating Contest
● Pres. George Bush Sr.- Broccoli/Casserole contest
● German Shepherd - Conflicting evidence = Strike against one party.

● “Right thing is to reveal my distaste to the contestants and let them decide.”



TLC- DANGER POINT

● If you expect jurors to be vulnerable and reveal personal info, like bias, you have to do the 
same. You must share as well.

● Make it a safe place to share. 

● Pass the “beach ball around.”

● Asking each panelist vs. Hand-raising.



WHAT’S THE POINT:

● Eliciting information that provides “challenges for cause.”
○ Want of qualifications
○ Familial relationship with party
○ Business relationship with party
○ Served as a juror/witness in prior case between the parties.
○ Financial interest in action
○ “Conduct, responses, state of mind or other circumstances that reasonably lead the court to conclude that the 

juror is not likely to act impartially.” 

● Utah’s language is “fair and impartial”- must convince the judge.

● Invites the jurors to “reveal” themselves off the jury, allowing you to preserve your 
peremptory challenges.



University of Denver: Empirical Examination of Civil Voir Dire

“Extended voir dire, using open-ended questions that address the specific features 
of civil cases, like how they function, and address the specific issues of the case is 
necessary. Jurors do not reveal bias in response to questions that ask them if they 
‘have any biases.’  . . . Jurors can’t identify their own biases or predict how they 
would impact decision making. Instead, jurors will only reveal potential bias when 
asked questions that are more specific, and that then allow the juror to respond. It 
is also reasonable to expect that revealing bias requires some time and familiarity; 
and as such, requires enough time for jurors to feel comfortable.” 



“I consider [trial by jury] as the only anchor yet imagined by 
man, by which a government can be held to the principles 

of its constitution.” -Thomas Jefferson.

Attorney-conducted voir dire is better at exposing and eliminating bias.


